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REPLY OF NORTHWEST PENNSYLVANIA TRAIL ASSOCIATION;
PENNSYLVANIA ELECTRIC COMPANY AND MATERIAL RECOVERY OF ERIE,

INC.

INTRODUCTION:

1 Respondents Northwest Pennsylvania Trail Association ("NWPTA"),

Penns\lvama Electric Company C'Penelec") and Material Recovery of Erie, Inc (Material

Recovery") (collectively "Respondents'') respectfully request that the Surface Transportation

Board (•*STB"/"Board") deny Petitioner's Request for Oral Hearing/Argument in Docket Nos

FD-35082.andAB-88(SUBNO 5X)

2 Contrary to Petitioner's argument, the facts and issues raised in the above

cases are not complex As detailed in Respondent's prior pleadings, since 1990, the STB has

separately ruled on two occasions that the Trail at issue was never abandoned and that Material

Recovery properly railbanked the Trail Neither of the STB's prior rulings were appealed nor

were they ever challenged by the Petitioners To this day. Material Recovery remains the owner

and the primary responsible party of the Trail Although NWPTA had previously entered into

separate agreements with Material Recovery, wherein NWPTA sought to acquire the Trail, all

such agreements have been expressly contingent upon the STB's approval Despite Petitioner's

claims, no such conveyances have ever been effectuated In their request for Oral Hearing/Oral

Argument. Petitioners suggest that because the District Court for the Western District of

Pennsylvania did not categorically dismiss or rule against the Petitioner's claims that Material

Recovery and NWPTA had violated the provisions of 49 C F R 1152 29(f) bv transferring

ownership of the Trail without fulfilling the regulatory requirements described therein, the

Court's failure to dismiss or rule against the Petitioners "tends to support their allegations'' is

unfathomable Specifically, in its decision the District Court stated



While we acknowledge that 28 U S C g 1336 properly vests
jurisdiction in this Court to enforce the 1997 STB Order, our
jurisdiction to determine whether there has been a violation of the
regulatory provisions cited therein is not exclusive

Wheeler v Material Recovery. 2007 WL 1007595.4 (W D Pa) Furthermore, the court held

|i]n light of the STB's institutional knowledge of this particular
case as a result of having considered these issues in both 1990 and
1997, their familiarity with their own 1990 and 1997 orders, and
their general experience in dealing with issues of this nature, we
find the benefits of referring this matter to the STB significantly
outweigh the burdens

Id at 5 Simply slated, the District Court withheld any judgment regarding the case and referred

the matter to the STB The fact that the District Court withheld its judgment does not in the least

part suggest any modicum of support for the Petitioner's allegations Respondents arc confident

that the Board will be able to effectively and efficiently render its judgment based on the

pleadings alread} submitted None of the issues presented to the Board arc matters of first

impression, in fact, all of the Petitioners claims present similar, if not identical, claims to those

that have been already decided by the Board in its earlier decisions under Docket AB-88 (SUB

NO 5X) Respondents believe that by having an Oral Hearing/Oral Argument they will not only

incur additional legal expenses, but such action will also unnecessarily prolong an already

drawn-out resolution
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CONCLUSION:

For all of the aforementioned reasons, the Northwest Pennsylvania Trail

Association. Material Recovcr> of Erie. Inc and Pennsylvania Electric Compam hereby

respectfully request that this Honorable Board deny or dismiss Petitioner's request lor an Oral

Hearing/Oral Argument in the above captioned matters

Respectfully submitted.
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